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Jaſper Jones, E/q. and Frances his Wife, Appellants. 
John Bennett, Gent. and Mary his Wife ; Henry Spencer, Gent. 
and Anne his Wife ; William Vade, Francis Leigh E/q. Ri- 
chard Leigh, Jaſper Leigh Jones, Thomas Leigh of Farnham, Reſpondents. 
Thomas Wildman, and Dorothea his Wife, Fitz William 
Plumtree, Hir Thomas Wynn, Bart. and William Fawkes, : 


AND 

The ſaid Francis Leigh, Eig. | | Appellant. 
The ſaid John Bennett, and Mary his Wife ; Henry Spencer, ad 

Anne his Wife ; William Vade, Jaſper Jones, and Frances hs 

[life ; Jaſper Leigh Jones, Richard Leigh, Thomas Leight, "Ree 

of Farnham, Thomas Wildman, and Dorothea his Wife ; Pon . 

Fitz-William Plumtree, % Thomas Wynne, aud William 

Fawkes. 


The CASE of the ſaid Francis Leigh, Eſq. one of the Reſpondents in the 
Original Appeal, and Appellant in the ſaid Croſs Appeal. 


IR John Leigh, late of Addington in the County of Surry, Knight, deceaſed, was ſeized of the 
Reverſion and Inheritance in Fee-Simple of the Manor of Addington, and divers Lands and Tene- 
ments ſituate in Addington, Croydon, Earley, Chelſham, and Katerham, in the County of Surry, and 
of the Manor of Eaft-Wickham, and divers other Lands and Tenements ſituate in the County of 
1684. Kent, ſubject to the Uſes and Eſtates thereof, limited and contained in a Settlement by him made thereof, 
by dir dated the 19th of December 1684: And, being fo ſeized, by his Will, dated the 2d of September 1690, he 
= confirmed the ſaid Settlement, and thereby declaring that he had then but one Son, and that he was deſirous 
\ co. that his Eſtate of Inheritan might be and continue in the Name of Leigh ſo long as it pleaſed Almighty 
Lg. God, he deviſed the ſaid Reverſion and Inheritance thereof to his Brother Moolley Leigh for Life, Remainder 
; eg do the firſt and other Sons of the ſaid Moolley Leigh in Tail-Male; and for want of ſuch Iflue to Sir Francis 
* Male. Leigh Knight, the Appellant /rancis Leigh's Grandfather, and to the right and lawful Heirs of the ſaid Sir 
gu, Francis Leigh for ever. mY | 
Jain Woolley Leigh ſurvived Sir Jobs Leigh, but afterwards died without Iſſue-Male; and the ſaid Sir Francis 
Faber, Leigh allo ſurvived the ſaid Sir John Leigh, the Father, and died in the Year 1711 ; and left Iſſue Francis 
3 Leigh his Son and Heir, who is alſo dead; and left Iſſue two Sons and no more; 70 wit, the Appellant Francis 
wr who Leigb his eldeſt Son, and the Reſpondent Richard Lee his younger Son. 
ellant Sir John Leigh the Son, died the 16th of Nevember 1737, without Iſſue, whereby, and by virtue of the 
iitand Will of the ſaid Sir John Leigh the Father, the Appellant Francis Leigh became intituled to all the Manors, 
— Lands, and Premiſes in the ſaid County of Surry, and to one Moiety of the ſaid Manor, Lands, and Pre- 
miſes in the County of Kent, the ſame being Gavelkind Lands, and the ſaid Reſpondent Richard Leigh 1s 
1735, entitled to the other Moiety thereof, in caſe the ſaid Remainder in Fee thereof, deviſed as aforeſaid to Sir 
Leb. Francis Leigh, was not well and effectually barred by the faid Sir Fohn Leigh the Son. 
dwith. Sir John Leigh, the Son, made his Will in Writing, dated the 23d of Auguſt 1733, and thereby deviſed 
1233, all his ſaid Eſtates in the Counties of Surry, Kent, and Middleſex, (in caſe of Failure of Iſſue of his own 
J Body, and ſubject to a Rent-Charge to Dame Elizabeth Leigh, then his Wife, fince deceaſed, for her Lite, and 
don. other Charges therein mentioned) as to one Moiety thereof to the ſaid Francis Leigh, late Father of the ſaid 
| Appellant Francis Leigh for his Life, Remainder to his firſt and other Sons in Tail-Male, with Remainders 
to the over; and as to the other Moiety thereof to the ſaid Frances Jones, Wife of the ſaid Appellant Jaſper 
Jones, and to the Heirs of her Body, with Remainders over: And afterwards, in the Year 1735, the ſaid Sir 
John Leigh made a Codicil to his ſaid Will, and thereby deviſed his Eſtate in the County of Rent to the ſaid 
Reſpondent Viiliam Vade for the Term of 500 Years. 
1736. The ſaid Sir John Leigh the Son, afterwards made another Will in Writing dated, the zoth of January 
ot Sir 1736, and he thereby (among other things) deviſed the Manors of Addington and Thorpe, and all other his 
le Eſtates in the ſaid County of Surry, to the Reſpondents Fiiz-Milliam Plumtree and Themas Wildman, and 
their Heirs in Truſt, to raiſe Monics for Payment of Debts and Legacies; and afterwards as to one Moiety 
thereof to the Uſe of the Appellant Francis Leigh for L.ife, Remainder to his firſt and other Sons in Tail- 
Male, Remainder to the ſaid Appellant Frances Jones, the Wife of the other Appellant Jaſper Jenes, and 
the cirs-Male of her Body; and as to the other Moiety thereof, to the Uſe of the ſaid Appellant Frances 
Jones, and the Heirs-Male of her Body, Remainder to the Ifſue-Female of her Body, Remainder to the 
Reſpondent Themes Leigh of Farnham, and the Heirs-Male of his Body, and the ſaid Sir Zobn Leigh, the 
Son, thereby deviſed his Eſtates in the ſaid Counties of Kent and Midd!c/ex, to the ſaid Reſpondent William 
Jade and his Heirs, | 
of $epe, Afterwards by Leaſe and Releaſe, dated the gth and 10th of September 1737, the ſaid Sir John Leigb the 
Ir Son, ſettles and is mentioned to convey the ſaid Manors of Addington and Thorpe, and all other his Lands and 
I Hereditaments in the ſaid Counties of Surry and Mzddleſex, to the ſaid Reſpondents Sir Themas Nynne, Mil. 
n In HamFawkes, and Themas Wildmen, and their Heirs, to the Uſe of himſelt for Life Sans- Waſte, Remainder 
to his firſt and other Sons in Tail-Male, Remainder to his Daughters in Tail; and for want of ſuch 
Iſſuc, as to one Moiety of the Manors of Addington and Thorpe, and all other the Premiſes in the County 
of Surry (charged with an Annuity of Forty Pounds a Year, therein mentioned) to the Uſe of the Appellant 
Francis Leigh tor his Life, Remainder to Truſtees during his Life to preſerve contingent Remaincers, Re- 
mainder to his firlt and other Sons in Tail-Male, Remainder to the Reſpondent Richard Leigh for Lite, with 
like Remainder to his firſt and other Sons in Tail-Male, Remainder as to that Moicty and allo the faid other 
Moiety thereof (charged alſo with the ſaid Annuity of Forty Pounds a Year) to the ſaid Appellant F7onces 
Jones tor her Lite, Remainder to Truſtees during her Life to preſerve contingent Remainciers, Remainder to 
'iruitces for 500 Years for raiſing Portions for her Daughters and younger Sons, Remaincer to tie firſt and 
other Sons of the ſaid Appellants Frances Jenes in Tail-Male, Remainder to her Daughters in Tail, Re. 
mainder to the Reſpondent Thomas Leigh of Farnham, and his Heirs ; and as to the taid Eſtates in the laid 
Counties of Kent and Middle/ex (being about Three Hundred Pounds a Year) to the Uſe of the laid Miluiam 
Vade, and his Heirs, with a Power to the ſaid Sir John Leigh, the Son, to revoke and make void all the 
Uſes therein contained, ſo as ſuch Revocation was made in the Preſence of three Perions therein-named, 
their Executors, Adminiſtrators, or Aſſigns and the uſual Power of Leaſing ; and alſo a Power to the Truſtees 
after his Death to raiſe ſo much Money out of the ſaid Eſtates by Sale or Mortgage, as would pay all his juſt | 


Debts at his Death. 


The 


— 
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The ſaid Sir John Leigh the Son, did not revoke the ſaid Indenture of Releaſe, or any of the Uſes or 

Eſtates therein contained, and upon his Death the Appellants Frantis Leigh, and Jaſper Jones, and Frances 

p his Wife, entered on the faid Eſtates in the County of Surry, and enjoyed the ſame quictly 'till Zafter 

Falter Term 1539, Term 1739, when the ſaid Reſpondents Bennett and his Wife, and Spencer and his Wife, exhibited their 
Bill by Bennett and Bill in Chancery againſt the ſaid Reſpondents Milliam Vade, Jaſper Leigh Jones, Richard Leigh, Fitzwilliam 
Wife, and Spencer Plumtree, Thomas Wildman, and Dorothea his Wife, Thomas Leigh, John Stalker, Sir Thomas Wynne, Wil. 


and Wife, the Heirs 


. liam Fawkes, and the ſaid ſeveral Appellants Francis Leigb and Faſper Jones, and Frances his Wife, ſetting 


forth that they the Complainants Mary and Anne were the Coheirs of the ſaid Sir John Leigh the Son, and 
Charge in the Bill, charging, . That the ſaid Sir Jobn Leigh the Son was of an inſane Mind, and not capable of knowing or under- 
that Sir 7-4» Leigh, c ſtanding what he did; and that the ſaid Reſpondent Yade, and the Appellant Francis Leigh, and the faid other 
the Son was inſane. 44 Appellants Jaſper Jones and Frances his Wife, or one of them, gave Inſtructions in what Manner the laid 
« Will of 1736, and the ſaid Settlement of 1737 were to be made, and gave Directions under their Hands, or 

« otherwiſe, to the Reſpondent Thomas Wildman, touching the Drawing thereof, or touching the Diſpoſition 

And that all the Re-.“ of the Eſtate of the ſaid Sir Jobn Leigh the Son, without any Directions or Inſtructions of the ſaid Sir Fob 
coveries ſuffered by ** Leigh: And alſo, that ſuch Recoverics as were ſuffered by the ſaid Sir John Leigh between luis Marriage and 
him, after his Mar- « his Death, were tranſacted in the ſame fraudulent Manner, without any Directions of his, and by Attorney, 
6 "he ee « if at all: And that the ſaid Sir n Leigh did not execute any Warrant of Attorney, or did not know the 

—— and that Nature and Effect thereof, nor was in the leaſt ſenſible what he was about; and prayed that the ſaid Settle- 
he did not under- ment of 1737, and the ſaid Will of 1736 might be ſet aſide, for the great Fraud and Impoſition in obtain- 
ſtand the Nature or «« ing the ſame : Or that the Teſtimony of the Plaintiffs Witneſſes relating thereto might be perpetuated; and 

*. 22 < that until the Plaintiffs Right could be determined at Law, the ſaid Reſpondent William Vade, and the ſaid 
: „ Appellants Francis Leigh and Jaſper Jones, and Frances his Wife, might be reſtrained from committing 

« Waſte: And that in Caſe it ſhould appear that the Right and Title of the Plaintiffs was merely at Law, 
te that the Defendants might be reſtrained from ſetting up any Incumbrances on the Trial of any Action at 
% Law, brought or to be brought by the Plaintiffs ; and that the Defendants might account for the Rents and 
Profits received by them.“ 

The Appellant Francis L2igh attained his Age of Twenty One Years but on the 22d of Auguſt 1737. 
and never knew or heard of, either of the ſaid Mille, of the ſaid Sir Jobn Leigh, the Son, or of the ſaid Set- 
tlement made by him, until after the Death of the ſaid Sir Fobn Leigh the Son; but being an entire 
Stranger to the whole Tranſaction, and Jately come of Age, he did Join with the ſaid other Appellants 
Faſper Jones, and Frances his Wite, in an Anſwer and Defence to the ſaid Bill; and did alſo join with the 
ſaid Retpondent Milliam Yade, and the ſaid other Appellants Zaſper Jones, and Frances his Wife, in a Croſs 
Bill, to eſtabliſh the ſaid Will of the ſaid Sir John Leigh, of the zoth of Fanuary 1736. and the ſaid In- 

Appellant Leizh by dentures of Leaſe and Releaſe of the gth and 10th of September 1737. And the Appellant, Francis Leigh, 
hisAnſwerexprels- by hig yſwer, expreſsly denied, that he was concerned in or knew of any Fraud or Impyſition whatſoever, in 

* * 5 = the making or obtaining of the ſaid Will and Indentures of Leaſe or Releaſe, or any of them, or that be was 
N Gal. a- privy to the making of them, or any of them. 
gainſt him, Both the ſaid Cauſes being at Iſſue in the Court of Chancery, and ſeveral Witneſſes being examined 
therein, on both Sides, touching the Sanity of Sir Jobn Leigh, and the ſaid Will and Deeds, and other 
Matters put in Iſſue; both the faid Cauſes came on to be heard together before the Right Honourable the 
26thof May -42,firſt Lord High Chancellor of Great Britain, on the 26th Day of May 1742. Whereupon his Lordſhip was 
Hearing andOrder pleaſed to Order that the ſaid Cauſes ſhould ſtand over to the 11t Day of Cauſes in the then next Term; 
then made to tro and in the mean time any of the Parties, or their Solicitors, were to be at Liberty to inſpect all the Deeds 
= 4 Writings, relating to the Matters in Queſtion, in the Cuſtody or Power of any of the Parties, in the 
: Hands of their reſpective Sollicitors, or Clerks in Court to be aſcertained by the Affidavit of the reſpective 
Parties, and ſuch of the Deeds and Writings, as any of the Parties ſhould give Notice of were to be pro- 
duced at the further hearing of the ſaid Cauſes. 
Purſuant to the ſaid Order, all the Deeds and Writings were produced and inſpected on both Sides, and 
although the ſaid Plantiffs had by their Bill charged as aforefaid, that ſuch Recoveries as were ſuffered by 
Sir John Leigh, between his Marriage and his Death, were tranſacted in a fraudulent Manner; and that 
Sir Fohn Leigh did not know the Nature and Effect thereof, or what he was about. Yet afterwards on 
4th of June 1742, the 4th of June 1742. on the Motion of the ſaid Plantiffs, in the Original Cauſe, and without giving any 
Order for Ii/4man Notice to, or hearing the Appellant Francis Leigh, and on hearing the ſaid Reſpondent Thomas Wildman, 
to perfect 3 re only another Order was made in the ſaid Original Cauſe, upon the Submiſſion thereto of the ſaid Reſpon- 
1 core dent Thomas MWildman, upon being paid his Bill of Coſts, and on the Plantiffs ſubmitting to pay him the 
« ſame; that the ſaid Reſpondent Thomas ildman ſhould forthwith carry into the Office of Mr. Prothono- 
e tary Thomſon in Lincoln's Inn, all the Rolls, Writs, Entries, and other the Proceedings by him taken out 
e and detained of the three Common Recoveries therein mentioned. To the End that the fame might be 
ce filed upon Record, according to the uſual Courſe of Proceedings in the ſaid Court of Common Pleas, touch- 
ing ſuch Recoveries, and that the ſaid Reſpondent Wildman, ſhould proceed to perfect the ſaid Recoveries, 
according to the Courle of the faid Court of Common Pleas, 

In June 1743, the Soon afterwards the ſaid Reſpondent Thomas Wildman, in obedience to the laſt mentioned Order, paſſed 
three Recoveries all the ſaid three Recoverics through the ſeveral Offices, and procured the ſame to be entered on Record, 
—_ and record- and pertected, as if really paſſed in Eaſter Term 1737. and in the Life-time of the ſaid Sir Jobn Leigh, 

; and the ſame Purport to be three ſeveral Common Recoveries ſuffered by the ſaid Sir Fohn Leigh, of all 
his Real Eſtates in the ſaid three ſeveral Counties of Surry, Kent and Middleſex. 

r. On the 28th of June 1742. both the ſaid Cauſes came on again, and were heard together before his 

e Hearing and * Lordſhip ; whereupon his Lordſhip was pleaſed to declare that the ſaid Deeds of Leaſe and Releaſe of the 
Decree. * gth and 10th of September 1737. were procured from the ſaid Sir Jon Leigb the Son, by Fraud, Impoſi- 

tion and Circumvention, and by means of the undue Influence obtained by the Reſpondent Vade, over 
the Weakneſs of the ſaid Sir John Leigh the Son, and that the ſame ought to be ſet aſide, and did there- 
& fore Decree the ſame accordingly, and that the Croſs Bill ſhould ſtand diſmiſſed with Coſts. And in the 


The Leaſe or Releaſe 
of the gth and1oth | 
of Sept. 1737, ſet and the other Defendants ſhould by proper Deeds, Conveyances, and other Aſſurances in the Law, as the 


aſide. 


« ſaid Original Cauſe decreed, that the ſaid Deeds ſhould be ſer aſide, and delivered up to be cancelled, and 
that the ſaid Appellant Francis Leigh, and the ſaid other Appellants Fa/per Jones and Frances his Wife, 


« Maſter ſhould think fit, convey the Manors and Premiſſes in Queſtion to the Plantiffs MaryBennett and Anne 
« Spencer, the Heirs at. Law of the ſaid Sir John Leigh and their Heirs ; and that the Appellant Francis Leigh, 
i and the ſaid other Appellants Jaſper Jones, and Frances his Wife, and the ſaid Reſpondent William Lade, 
« ſhould deliver the Poſſeſſion of the faid Eſtates to the Plantiffs, and ſhould account for the Rents and Profits 
e thereof, and for the Monies raiſed by the Sale of any Wood or Timber, ſince the Death of the ſaid Sir 
« 7obn Leigh, and ſhould pay one Moiety thereof to the Plantiffs Bennett and his Wife; and the other 
Moiecty thereof to the ſaid Plantiffs Spencer, and his Wife, and that all the Deeds and Writings, relating 
« to the ſaid Eſtates ſhould be produced before the ſaid Maſter on Oath, and depoſited with him for the 
« equal Benefit of the Plantiffs, and that the Appellant Fraxcis Leigh, and alſo the ſaid other Appellants 
« Faſper Jones, and Frances his Wife, and the ſaid Reſpondent Vade, ſhould be reſtrained from receiving any 
of the Rents and Profits of the ſaid Premiſſes for the future, and from cutting down any Wood or Timber 
« from off the ſame ; and the ſaid Decree was to be binding againſt the Reſpondent Richard Leigh, and 
Jaſper Leigh Zones, who are Infants, unleſs they being ſerved with Subpœnas to ſhew Cauſe againſt the 
« {ame,ſhould within ſix Months after they ſhould attain their Ages of Twenty One Years, ſhew good Cauſe 
to the contrary , and the ſaid Plantiffs were quietly to hold and enjoy the Premiſſes againſt the ſaid Infants 


in the mean time, but the ſaid Decree was to be without Prejudice to any Remedy or Relief, which any 
of the Creditors of the ſaid Sir Fobn Leigh might hereafter ſeek by Virtue of the Proviſo in the ſaid Set- 
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to be without © tle ment of the toth of September 1737, for raiſing Money foi Payment of tlie ſaid Sif Jol LFigh's Debts, 
Prejudice to any © And it was further ordercd, that the ſaid Reſpondents Vade and Hildman ſhould pay to the Plantiffs their 
N = Tubs t Coſts of that Suit to that Time; and that the ſaid Plantiffs ſhould pay to the ſaid Thomas Leigh his Coſts 
bond, the Son, of that Suit, and that thoſe Coſts ſhould be added to the Plantiffs own Coſts, and be paid to them by the 
mizht have under ( ſaid Reſpondents Vade and 1//71dman, and the Conſideration of ſubſequent Coſts, and all further Directions 
dal Settlement. (were reſerved till after the Maſter ſhould have made his Report.“ And 
The ſaid Francis Leigh, being afterwards ſerved with a Writ of Execution of the faid Decree deli- 
vered up to the Reſpondents Bennett and Spencer, and their Wives, the Poſſeſſion of that Part of the Eſtate 
ton delivered in Queſtion, which he had entered upon, and produced upon Oath all Deeds and Writings before the ſaid 
by Mr. Leigh. Maſter, | 
The Will of the ſaid Sir John Leigh the Father, referring only to the Settlement, without ſpecifying the 
particular Uſes and Limitations thereof, or the Manors or Lands therein comprized ; and the Appellant 
Francis Leigh, having never ſeen the ſaid Settlement, or any Copy thereof, and being ignorant of the Li- 
mitations and Contents thereof, and what was become of the ſaid Settlement, did not EE whether the 
Uſes and Eſtates therein contained were determined, or whether the Eſtates deviſed by the faid Will of 
the ſaid Sir Jahn Leigh the Father were fallen into Poſſeſſion, or what particular Right or Title the Ap- 
pellant Francis Leigh, could then claim under the ſaid Will. But after the making of the ſaid Degree, and 
not before, the Appellant Francis Leigh, firſt diſcovered where one Part of the ſaid Settlement was, and 
got the ſame into his Poſſeſſion, and thereby firſt diſcovered what the Limitations were, and what Lands 
Notice of the were compriſed therein, and that the Limitations were all determined on the Death of the ſaid Sir 7h 
exſement by Sir Leigh the Son, without Iſſue, (the ſaid Molley Leigh, dying in the Life-time of the ſaid Sir John Leigh the 
78 rl * Son, without Male) ſo that the Appellant Francis Leigb, was entitled, as aforeſaid, to all the Manors and 
1 ler Premiſſes in the County of Surry, and to one Moiety of the Lands ſin Kent, being Gavelkind in the ſame 
ze Hearing. Settlement comprized, (and which are the greateſt Part of the ſaid Eſtates now in Queſtion) in Caſe the 
ſaid Remainder in Fee, deviſed as aforeſaid by the ſaid Sir John Leigh, the Father, to the ſaid Sir Francis 
Leigh, was not ſufficiently and effectually barred by the ſaid Sir Fohn Leigh the Son. | 
he Appellant Francis Leigh, having thus after the Decree diſcovered the ſaid Settlement, and his ſaid 
Right and Title under the ſame, and under the Will made by the ſaid Sir ohn Leigh the Father as afore- 
ſaid, (to wit) on the 22d Day of October 1742. preferred his Petition to the Right Honourable the Lord 
High Chancellor of Great Britain, thereby amongſt other Things ſetting forth, that the Appellant Francis 
Leigh, was adviſed to exhibit his Bill in the ſaid Court of Chancery, to have the Benefit of his ſaid Right 
02 1742, Pe- and Title to the ſaid Eſtates, under the ſaid Settlement and Will, made by the ſaid Sir John Leigh the Fa- 
indy the an” ther as aforeſaid z and that as the Appellant Francis Leigb's Title, was a Title at Law, he hoped he ſhould 
33 a . have an Opportunity to try the Validity of the ſame at Law; and thereby prayed that his Lordſhip would 
* leaſe to rehear the ſaid Original Cauſe as to the ſaid Appellant Francis Leigb, and that he might be at 
Lbeny to exhibit ſuch New Bill as aforeſaid, and that the ſaid Original Cauſe might be reheard at the 
ſame time that the Cauſe on ſuch New Bill ſnould come on to be heard, and that in the mean time the 
Execution of the Decree, as to the Conveyance thereby, directed to be executed by the Appellint Francis 
Leigh might be ſuſpended, 2 
been 1942, And afterwards on the 11th Day of December 1742, the Reſpondent Richard Leigh preferred his Petition 
non by Richard in the faid Original Cauſe to the faid Lord High Chancellor, ſuggeſting (among other Things) that the 
% ne Infant. ſaid Manor, Lands, and Premiſſes in Kent are Gavelkind, and that he is one of the Grandſons, and one of 
the Coheirs, according to the Cuſtom of Gavelkind, of the ſaid Sir Francis Leigh, and as ſuch entitled to 
one Moiety of the ſaid Manor, Lands, and Premiſſes, in the ſaid County of Kent, by virtue of the ſaid 
Settlement and Will, made by the ſaid Sir Jobn Leigh the Father, and that a proper Defence had not been 
made in the ſaid Cauſe on his Behalf, and thereby prayed that his Anſwer put into the ſaid Original Bill 
might be taken off the File, and that he might be at Liberty to put in a new Anſwer to the faid Original 
Bill, and be at Liberty thereby to inſiſt on and put in Iſſue his ſaid Right, Title, and Claim, by virtue of 
the laſt mentioned Settlement and Will of the ſaid Sir Fobn Leigh the Father, and ſuch other Matters as he 
ſhould be adviſed might be relevant thereto, or for his Benefit in the ſaid Original Cauſe, and to examine 
his Witneſſes in Support thereof; and that in the mean time all Proceedings on the ſaid Decree ſo far as 
might affect the ſaid Reſpondent Richard Leigh, or his Intereſt, might be ſtayed. ; 
& arch 1742, Both Petitions were heard together before the ſaid Lord High Chancellor on the 23d of March 1742 ; and 
eldons heard on the Petition of the ſaid Reſpondent Richard Leigh, his Lordſhip was pleaſed to order “ That the ſaid 
Mr thereon. «c Reſpondent Richard Leigh ſhould be at Liberty to amend his Anſwer to the ſaid Original Bill, or to put 
in a new Anſwer thereto, as he ſhould be adviſed, and that he ſhould have Time till the laſt Day of the 
then next Term for that Purpoſe; and on the faid Petition of the Appellant Francis Leigh, his Lordſhip 
was pleaſed. to order that the Performance of that Part of the ſaid Decree whereby the ſaid Appellant Francis 
Leigh is decreed to join in a Conveyance of the ſaid Kentiſh Eſtate, and of ſo much of the Eſtate in the 
County of Surry, as is compriſed in the Deed leading to the Uſes of the Common Recovery, ſuffered by the 
ſaid Sir John Leigh the Son, in Hilary Term 1718, of Lands in the County of Surry, ſhould be ſuſpended, 
as to the Appellant Francis Leigh, until the Cauſe ſhould come on again to be heard on the new Detence to 
be made by the faid Reſpondent Richard Leigh, or the faid Court of Chancery ſhould make other Order to 
the contrary : And as to all other Matters contained in the ſaid Petition of the ſaid Appellant Francis Leigh, 
his Lordſhip thereby ordered that his ſaid Petition ſhould be diſmiſſed. ; 
Purſuant to the Jaſt mentioned Order, the ſaid Reſpondent Richard Leigh hath put in a new Anſwer to 
the ſaid Original Bill, and thereby (amongſt other Things) put in Iſſue, and inſiſted on his faid Right and 
\n'ver put in Title under the ſaid laſt mentioned Settlement and Will of the ſaid Sir John Leigh the Father: And the 
%ard Leigh. Plaintiffs have replied to ſuch Anſwer, and the faid Original Cauſe remains to be heard thereon. 
The Appellant Francis Leigh apprehending himſelf to be aggrieved by the ſaid Order of the 4th of Fune 
1742, and by the ſaid Decree of the 28th of June 1742, and alſo by the faid Order of March 23, 1742, 
Ra 10 reſpectively, he hath appealed therefrom to your Lordſhips for the following Reaſons (amongſt others) 


REASONS agarn/t the Ox DER of the 4th of June, 1742. 


I. FOR that the ſaid Order was made upon the Reſpondent Mildman's Submiſſion thereto, on being 
paid his Bill of Fees by the faid Plaintiffs, and upon the Plaintiff's Submiſſion to pay the ſame, 
without giving Notice to or hearing the Appellant z and the Recoveries thereby ordered to be perfect- 
ed by the Reſpondent Vildman were ſuch as the ſaid Sir Zobn Leigh never thought fit to perfect in 
his Life-time, or to declare any Uſes thereof, and it might be of very ill Conſequence to Families, if 
Proceedings towards a Recovery, not proſecuted by any Declaration of Uſes, but neglected and forgot- 
ten by the Party in his Life-time, ſhould ſeveral Years after his Death be revived, compleated, and then 
inſiſted upon as a Revocation of his Will, which ſeems to have been the Deſign of the Reſpondents 
the Heirs at Law in applying to have them ſo perfected, and the Uſe they made of this Order in the 

reſent Caſe. | 

II Por that the Plaintiffs not only charge in their Bill that Sir John Leigh was inſane and that the Will 
and Settlement were obtained by Fraud, but alſo charge that theſaid Recoveries were tranſacted in the 
ſame fraudulent Manner, without any Directions from Sir FJobn Leigh; and that he did not execute 
any Warrant of Attorney, or knew the Nature and Effect thereof; and as the Deeds are fet aſide for 
Fraud and Impoſition, it ſeems inconſiſtent that the Recoveries which are charged to be Part of the 
ſame Tranſaction, and are under the like Circumſtances ſhould be eſtabliſhed and carried into Execution 


by a Court of Equity 5Years after the Death of Sir John Leigh, and then made uſe of to revoke 2 
| 7 


[4] 


REASONS againſt the Decrrs of the 18th of Tune, 1718. [49 

I. IN Caſe the Deeds of the gth and roth of September 1737, ought to be ſet aſide for the Reaſons men- 
tioned in the Decree, yet it ought to be done in ſuch a Manner as not to affect any other Right which the 
Appellant Francis Leigh may have to the Eſtate under a different Title, and the Appellant (who never 
heard of the Deeds till after the Deceaſe of Sir Jobn Leigh) ought not to be decreed to do more than to 
diveſt himſelf of any Right and Title which was conveyed to him by the Force of theſe Deeds, but as 
the Decree hasdirected the Appellant not only to deliver up the Deeds and Writings, and account for the 
Profits, but alſo to convey the Eſtate to the Reſpondents the Heirs at Law, the Appellant muſt thereby 
totally exclude himſelf from all Right which may be derived to him under the alls of Sir Jobn Leigh 
the Son, and even under the Will of Sir 72bn Leigh the Father, which is a diſtinct and independent 
Title : Whereas the Appellant humbly ſubmits that at moſt he ought not to be decreed to do more than 
to releaſe to the Reſpondents the Coheirs who are in Poſſeſſion of the Eſtate, all the Right and Title 

which was veſted in Rim by the ſaid Settlement. 

II. It is apprehended that a Court of Equity has no Juriſdiction to ſet aſide a Will, nor has this Decree 
done ſo in expreſs Terms; and yet, by the Direction to the Appellant to convey the Eflate to the Re- 
ſpondents the Coheirs, it has in effect done the fame Thing, and will for ever preclude the Appellant 
— trying his Title at Law, under the Wills either of the Father or Son; and it would be an extreme 
hard Caſe, if the Appellant, who, if the Deeds of 1737 had never been made, would have had a Right 
to try his Title at Law under theſe Wills, ſhould be debarred of that Right by the Conſequences of a 
Decree for ſetting aſide thoſe Deeds which were obtained unknown to the Appellant ; and it is ho 
it is not a ſufficient Anſwer to ſay that the Recoveries not perfected till under the Order of the 4th of 
Fune 1742, and obtained in the Manner charged in the Bill, are to be deemed a Revocation of the 
Will made in Favour of the Heir-Male of the Family, without leaving him a Right to try that 

eſtion. 

As to the Order of the 23d of March 1742, the Appellant's Title under the Will of Sir Jobn Leigh the 
Father is a diſtin Right which the Appellant claims independent of Sir Jobn Leigh the Son, and as the 
Appellant for Want of the Settlement of 1684, and a Knowledge of the Uſes thereof, and whether they 
were then determined, and what were the particular Lands therein compriſed, was 1gnorant in what Manner, 
in what Event, and when the ſaid Will could take Effect: And as the Appellant did not diſcover the Settle- 
ment till after the Decree (as appears by his Affidavit for that Purpoſe read upon the Petition) And as the 
Reſpondent Richard Leigh has Liberty under the ſaid Order to make a new Defence under the fame Title, the 
Appellant hopes it is juſt that he ſhould alſo have the Liberty to introduce and inſiſt on this Title by a New 
Bill and Rehearing, or elſe that the preſent Decree ſhall be fo varied as to leave the Appellant at Liberty to 
try his Title at Law under the faid Will, and the Point of Law, whether the Remainder devifed by the 
Will of Sir Jobn Leigh the Father has been duly barred by the Son, will then be properly determined at Law. 

Wherefore, and for divers other Reaſons, the Appellant Francis Leigh, humbly bopes that the ſaid Orders 
and Decrees abcvementioned to be appealed from, ſhall be reſpectively reverſed or varied in the Parti- 
culars abovementioned, and the ſaid three Common Recoveries vacated; and that the Appellant Francis 
Leigh ſhall be at Liberty to try his Right and Title to the ſaid Eſtates and Premiſſes at the Common 
Law, er that he ſhall have ſuch other Relief in the Premiſſes, as to their Lordſhips ſhall ſeem meet. 


Francis CHUTE, 
JouN BROWN E. 
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